
 

 

BENCHMARKING PPP PROCUREMENT 2017 IN INDIA 

Regulatory and Institutional Framework for PPPs 

Does the regulatory 
framework in your country 
allow procuring PPPs? 

Yes 

Yes. If yes, please specify the 
relevant regulatory framework 
and the year of adoption: 

The Constitution of India divides the responsibility of legislation between 

the National Parliament (that makes laws on matters enumerated in the 

Union List) and State legislature bodies (that makes laws on matters 

enumerated in the State List). The key areas that have been included in the 

Union List are ports, airports, railways, national highways, inland water 

transport, telecommunications, oilfields and mineral resources. The key 

areas that have been included in the State List are police services, prisons 

and corrective facilities, regulation of local governments, public health and 

sanitation, state highways, city roads, water supply and irrigation.  

There are sectoral legislations at the national level in certain areas covered 

in the Union List, such as airports, national highways, major ports, power 

and cable TV. These legislations provide the legal framework for 

infrastructure projects including private participation in the key 

infrastructure sectors. In addition to these sectoral legislations, at the 

central level, the legal framework consists of a set of administrative 

controls, programmes and policies. We are going to limit our evaluation to 

the central (federal) level.  

 

There is no dedicated PPP law at the central level. General procurement by 

the government is governed by the Ministry of Finance, General Financial 

Rules, 2005. For PPP projects, the Department of Economic Affairs has 

notified Model Request for Qualification on May 18, 2009 and Model 

Request for Proposal on July 14, 2009 through office memoranda which 

contain specific procedures for PPP projects. Further, procuring authorities 

also release model concession agreements that contain the basic terms and 

conditions for PPP projects in their respective sectors.  Together, these 

comprise the regulatory framework for PPPs in India.  

and provide a link to a 
government–supported 
website where the mentioned 
regulatory framework is 
available or provide an 
electronic copy of it:  

General Financial Rules, 2005 available at 

http://finmin.nic.in/the_ministry/dept_expenditure/gfrs/GFR2005.pdf; 

Model RFQ published by the Ministry of Finance Notification No. 24(1)/PF-

II/2006 dated 05/18/2009 provides details on the stages of the 

procurement process. Available at 

http://www.pppinindia.com/pdf/model_rfq_may2009.pdf; 

Model RFP contained in the Ministry of Finance Notification No. 

24(23)/PF.II/2008 dated 07/14/2009 available at 

http://www.pppinindia.com/pdf/RFP_finbid_ppp.pdf.  

Procuring authorities like the NHAI publish model concession agreements 

here: http://www.nhai.org/concessionagreement.htm. 

We also refer to the following Toolkit and Guidelines: 

http://toolkit.pppinindia.com/highways/module1-oopi-india-

so.php?links=oindia1e 

http://www.pppinindia.com/NPBCP_images/PDFs/PPPAC_GuideLines_201

3.pdf 

http://finmin.nic.in/the_ministry/dept_expenditure/gfrs/GFR2005.pdf


 

 

http://www.congomines.org/system/attachments/assets/000/000/615/ori

ginal/Loi-du-11-f_C3_A9vrier-2014.pdf?1430929400 

Besides national defense and 
other matters of national 
security, does the regulatory 
framework explicitly prohibit 
or restrict PPPs in any of the 
following sectors? 
Transportation.  

No 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

n/a 

Water and irrigation No 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

Energy generation and 
distribution 

No 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

Telecom No 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

Health No 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

Education No 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

Other No 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

Please identify the PPP 
procuring authorities in 
country_name  and provide 
their website(s) (if available): 

There are number of PPP procuring authorities in India. Since India is a 

federal country the PPP authorities are divided on basis of sectors and also 

on central and state basis. Some of the important PPP authorities in India 

are as follows:  

a) Public Private Partnership Approval Committee (PPPAC): 

http://www.pppinindia.com/PPPAC_Home.php 

b) National Highway Authority of India: http://www.nhai.org/ 

c) Airports Authority of India: http://www.aai.aero 

d) Various Major Port Trusts like, Kandla Port, and JNPT Port: 

http://www.jnport.gov.in/ 

e) State Governments of respective states for the matters which is under 

their jurisdiction like non major ports, and state highways: 

http://www.kpwd.gov.in/roads.asp#DWSH 



 

 

f) Ministry of Shipping: http://shipping.nic.in/ 

g) Department of Economic Affairs (and Cabinet Committee on Economic 

Affairs) within the Ministry of Finance (responsible for matters concerning 

Public Private Partnerships, including policy, schemes, programmes and 

capacity building and all other matters relating to mainstreaming PPPs.): 

http://finmin.nic.in/the_ministry/dept_eco_affairs/dea.asp 

In addition to the PPP 
procuring authorities listed 
above, is there a specialized 
government entity that 
facilitates the PPP program 
(PPP Unit)? 

Yes 

If yes, please indicate its 
name, and its website (if 
available):  

Some of the specialized government entities are:  

a) Niti Ayog (http://niti.gov.in);  

b) the Public Private Partnership Approval Committee (PPPAC); 

c) the PPP Cell, Department of Economic Affairs, Ministry of Finance 

(http://www.pppinindia.com)  at the Union/central level  

If yes, what are the main 
responsibilities of the PPP Unit 
(check all that apply). PPP 
regulation. 

Yes 

PPP policy guidance and 
capacity building for other 
public authorities.  

Yes 

PPP promotion among the 
public and/or private sectors 
in national and international 
forums. 

Yes 

Technical support in 
implementing PPP projects. 

Yes 

Gatekeeping (approval of PPP 
projects). 

Yes 

Procurement of PPPs. No 

Oversight of PPP 
implementation. 

Yes 

Other No 

please specify:  n/a 

Preparation of PPPs                                                                                                                                                                     Score:73 

Does the Ministry of Finance 
or Central Budgetary 
Authority approve the PPP 
project before launching the 
procurement process? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

According to the Ministry of Finance Notification No. F. No 10/32/2006 

INFRA dated 4/2/2007 (available at 

http://www.pppinindia.com/pdf/ppp_ccea.pdf), PPPAC approves the PPP 

projects above a certain threshold.  We also note that the delegation of 

powers for approval of PPP projects in National Highways has been 

modified by Ministry of Finance Notification No. 1/22/2012-PPP dated 

3/12/2015 (available at : 



 

 

http://www.pppinindia.com/NPBCP_images/PDFs/Delegation%20of%20Po

wers.PDF).  

If yes, is a second approval by 
the Ministry of Finance or 
Central Budgetary Authority 
required before signing the 
PPP contract? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Practice 

Besides the procuring 
authority and the Ministry of 
Finance or Central Budgetary 
Authority, does any other 
authority(s) approve the PPP 
project before launching the 
procurement process? 

Yes 

If yes, please specify the 
relevant authority  

Cabinet Committee on Economic Affairs comprising representatives of the 

Department of Economic Affairs, Planning Commission, Department of 

Expenditure, Department of Legal Affairs and the Department sponsoring 

the project. Further, delegation of powers are modified from time to time 

across various sectors for example national highways. (see 

http://pppinindia.com/NPBCP_images/PDFs/Delegation%20of%20Powers.P

DF )  

and provide the relevant 
legal/regulatory provisions (if 
any): 

CCEA - Office Memorandum No. 1/5/2005-PPP dated 12th January, 2006. 

Link : http://www.pppinindia.com/reports-policy-documents.php and  

http://pppinindia.com/NPBCP_images/PDFs/Delegation%20of%20Powers.P

DF   

If yes, is a second approval by 
the same authority required 
before signing the PPP 
contract? 

No 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

n/a 

Does the government 
integrate the prioritization of 
PPP projects with all other 
public investment project 
prioritization? (e.g. in the 
context of a national public 
investment system)? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Practice 

If yes, which of the following 
options best describes the way 
your government prioritizes 
PPP projects? (Please select 
only one). The regulatory 
framework provides for the 

No 



 

 

inclusion of PPPs in the 
national public investment 
system and/or details a 
specific procedure to ensure 
the consistency of PPPs with 
other public investment 
priorities.  

If yes, please specify:  n/a 

The regulatory framework 
prescribes the need for PPPs 
to be consistent with all other 
investment priorities without 
establishing a specific 
procedure to achieve that 
goal. 

No 

The regulatory framework 
does not include any 
provisions. 

No 

Other Yes 

please specify:  The 12thFive Year Plan, akin to its predecessors has emphasized on 

infrastructure development through PPPs as priority for public investment: 

http://planningcommission.gov.in/plans/planrel/12thplan/pdf/12fyp_vol1.

pdfInstitutional Framework for PPP.  

Under Cabinet Committee on Infrastructure, Section 3.71. provides that: 

The approach to PPPs must remain firmly grounded in principles which 

ensure that PPPs are formulated and executed in public interest with a view 

to achieving additional capacity and delivery of quality public services at 

reasonable costs. These partnerships must ensure investment for 

supplementing scarce public resources while improving efficiencies. The 

government’s current initiatives in the area of PPPs are designed to achieve 

these objectives. 

Among the PPP projects 
procured within the last two 
(2) years, how many of them 
were prioritized along with all 
other public investment 
projects? Please elaborate:  

None of the projects 

Which of the following 
assessments are conducted 
when identifying and 
preparing a PPP? (check all 
that apply): 10.1. Socio-
economic analysis (cost-
benefit analysis of the socio-
economic impact of the 
project) 

Yes 

Relevant legal/regulatory 
provision (if any) 

Chapter 4 of the National Resettlement & Rehabilitation Policy 2007 

(Gazette Notify: F.No.26011/412007-LRD, available at: 

http://www.dolr.nic.in/NRRP2007.pdf) discusses Social Impact Assessment 

where all the projects considered to be adopted by the government require 



 

 

a careful assessment of the economic disadvantages and social impact. 

There must also be a holistic effort aimed at improving the all-round living 

standards of the affected people. 

Is there a specific 
methodology?  

Yes 

If yes, elaborate.  The methodology for the assessment of Socio-economic analysis is available 

at: http://toolkit.pppinindia.com/ports/module2-ffaapdd-

saef.php?links=ffaapdd1c 

Affordability assessment, 
including the identification of 
the required long term public 
commitments (explicit and 
implicit) 

Yes 

Relevant legal/regulatory 
provision (if any) 

Affordability assessment is part of the Feasibility Studies and project 

conceptualization to be conducted prior to bidding of project. The process 

has been described in sector-wise PPP toolkits released by the Ministry of 

Finance, Government of India (available at: http://toolkit.pppinindia.com/). 

It states, among others that Due diligence simply means taking the full level 

of care to be sure the project has been well developed and planned. Of 

course, this level of care should be applied to all parts of the PPP process. 

However there are several stages where particular PPP due diligence 

activities need to happen, specifically: ... (3) Value-for-money analysis, 

using quantitative evidence if available; (4) Checks that the project has 

been well prepared through the PPP development process and is ready for 

the in-principle clearance process. 

This toolkit includes tools developed to help with PPP due diligence. These 

tools include: (1) Financial Viability Indicator tool; (2) Value-for-money tool; 

and (3) Readiness Filter. 

 

Note: In the Preface of the Toolkit, the following is stated: With the rapid 

growth in the PPP programme, policy-makers are increasingly focused on a 

new set of issues relevant to a programme of this size and maturity. Key 

amongst these are: assessing performance of PPPs in India to inform future 

approaches and programmes; the regulation and management of PPPs 

under operation; and ensuring that the fiscal risks associated with PPPs are 

properly understood, reported and managed. Government of India (GOI) is 

also well aware that the expansion of the PPP programme will most 

urgently require strengthening capacities at all level - Center, States and 

local level governments - to properly develop and oversee the programme. 

Is there a specific 
methodology?  

Yes 

If yes, elaborate  Practice 

Risk identification, allocation 
and assessment (risk matrix) 

Yes 

Relevant legal/regulatory 
provision (if any) 

Risk identification allocation and assessment is part of the Feasibility 

Studies and project conceptualization to be conducted prior to bidding of 

project. The process has been described in sector-wise PPP toolkits 

released by the Ministry of Finance, Government of India (available at: 

http://toolkit.pppinindia.com/). It states, among others that Due diligence 



 

 

simply means taking the full level of care to be sure the project has been 

well developed and planned. Of course, this level of care should be applied 

to all parts of the PPP process. However there are several stages where 

particular PPP due diligence activities need to happen, specifically: (1) Risk 

analysis and risk allocation, which contributes to the detailed specification 

of the PPP mode; ... 

This toolkit includes tools developed to help with PPP due diligence. These 

tools include: (1) Financial Viability Indicator tool; (2) Value-for-money tool; 

(3) Readiness Filter. 

Is there a specific 
methodology?  

Yes 

If yes, elaborate  The risk identification allocation and assessment is available in the PPP 

Toolkits in India, available at: http://toolkit.pppinindia.com/ports/module2-

ffaapdd-rsarpm.php?links=ffaapdd1e 

Financial viability or 
bankability assessment. 

Yes 

Relevant legal/regulatory 
provision (if any 

Financial viability or bankability assessment is part of Feasibility Studies and 

project conceptualization to be conductedprior to bidding of project. The 

process has been described in sector-wise PPP toolkits released by the 

Ministry of Finance, Government of India (available at: 

http://toolkit.pppinindia.com/). It states, among others that Due diligence 

simply means taking the full level of care to be sure the project has been 

well developed and planned. Of course, this level of care should be applied 

to all parts of the PPP process. However there are several stages where 

particular PPP due diligence activities need to happen, specifically: ... (2) 

Financial viability, which includes the essential financial assessments of the 

selected PPP mode and of the conditions under which the project can be 

financially successful; ... 

This toolkit includes tools developed to help with PPP due diligence. These 

tools include: (1) Financial Viability Indicator tool; (2) Value-for-money tool; 

and (3) Readiness Filter. 

Is there a specific 
methodology?  

Yes 

If yes, elaborate  Financial viability and bankability assessment are available in the PPP 

Toolkits at:  http://toolkit.pppinindia.com/ports/module2-ffaapdd-

fvapdd.php?links=ffaapdd1g and 

http://toolkit.pppinindia.com/ports/module2-ffaapdd-

ef.php?links=ffaapdd1h 

Comparative assessment to 
evaluate whether a PPP is the 
best option when compared to 
other procurement 
alternatives 

Yes 

Relevant legal/regulatory 
provision (if any 

According to the PPP toolkit (page 4): the project must be commercially 

viable for the private sector and offers value for money (VFM) for the public 

sector —the choice of PPP should allow the project to be undertaken at 

lower cost on a lifetime basis, while delivering the same or better quality 

services than could be achieved through implementation by the public 

sector or private sector on their own. It must also be commercially viable in 



 

 

order to be attractive to private investors. These important conditions 

should be checked early for every project. This will improve the quality and 

likely success of projects entering the PPP development pipeline. 

Where these tests are not met, it may be better to carry out the project 

through the traditional public sector route. In this case private sector 

involvement might be introduced in management or operations, but 

primary responsibility for financing and control of the project would remain 

with the appropriate public sector authority. 

 

Furthermore, Section 5.3 of the Toolkit provides that: The Suitability Filter 

is effectively a preliminary qualitative value-for-money (VFM) test. It tests 

qualitative factors that have an impact on the ease or difficulty of 

conducting the project as a PPP. The Filter’s purpose is to weed out dead-

end PPP projects early, so resources aren’t wasted and can instead be used 

on the most promising projects. The results of the Filter can also be used to 

highlight where there are weaknesses in the project or in the supporting 

environment that would make the project less suited to being a PPP. By 

highlighting any such weaknesses, the Filter can help the Project Officer 

identify areas that need to be improved, or to decide that the project is not 

well suited to being a PPP. In this way, the Suitability Filter can help to 

strengthen the quality of PPPs entering the development pipeline. The 

Suitability Filter is made up of a series of questions about the important 

factors that impact on the suitability of the project for being a PPP. The 

answers to each question are scored, and the final result from all questions 

is presented on a scale of ease or difficulty of developing the project further 

as a PPP. The Suitability Filter results would be summarised in the Pre-

Feasibility Report. 

 

Finally, Section 5.5 of the toolkit provides that a quantitative value-for-

money (VFM) test compares the estimated cost of procuring the project in 

the public sector with the estimated cost of procuring it as a PPP. Typical 

VFM tests use just one monetary value for the risk that would be 

transferred to the private sector in the PPP. The test is very dependent on 

the level of uncertainty in the estimate of transferred risk. The VFM 

Indicator highlights the uncertainty by using a range of values for the 

estimate of transferred risk. This range is based on probability distributions. 

This means the VFM Indicator can incorporate the uncertainty into the 

result and give a better indication of how likely the PPP is to deliver VFM or 

not.  

Is there a specific 
methodology?  

Yes 

If yes, elaborate  Practice  

Market assessment (showing 
evidence of enough interest in 
the market for the project) 

No 

Relevant legal/regulatory 
provision (if any) 

n/a 

Is there a specific 
methodology?  

n/a 



 

 

If yes, elaborate  n/a 

Among the PPP projects 
procured within the last two 
(2) years, for how many of 
them were all of the required 
assessments conducted? 
Please elaborate:  

All of the projects 

Does the procuring authority 
include a draft PPP contract in 
the request for proposals? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Section 2.7.2 of the Model RFP for PPP projects published by the Ministry of 

Finance (No. 24(23)/PF.II/2008 dated 07/14/2009 available at 

http://www.pppinindia.com/pdf/RFP_finbid_ppp.pdf) provides that the 

RFP document should contain the Concession Agreement.   

If no, please elaborate 
(provide examples):  

n/a 

Have standardized PPP model 
contracts and/or transaction 
documents been developed? 

Yes 

If yes, please specify and 
provide a government- 
supported website where the 
mentioned standards are 
available or provide an 
electronic copy of them:  

Model Concession agreements are available on the following link - 

http://planningcommission.gov.in/sectors/index.php?sectors=infrastructur

e. These are for highways, airports, rail, coal mining, storage of food grains, 

procurement of power, education, EPC of civil works, etc. National 

Highways Authority of India (NHAI) also has model concession agreements 

available on http://www.nhai.org/concessionagreement.htm. Indian 

Railways, also has proposed drafts of different model concession 

agreements.  

Does the procuring authority 
obtain the permits necessary 
to develop and operate the 
PPP project before calling for 
tenders in any of the following 
areas? Environmental permits.  

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

The procuring authority will need to obtain Environmental Clearances prior 

to approval of the project from various federal, state and local authorities. 

Link : http://environmentclearance.nic.in/, http://forestsclearance.nic.in/ 

and http://www.moef.nic.in/division/importexport 

Urban and zoning permits.  Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

Practice 

Other permits.  Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

Land Acquisition Clearances, Forest and Wildlife Clearances (if applicable), 

Consultations with relevant authorities such as Ministry of Railways, 

Ministry of Road Transport & Highways etc. 

Does the procuring authority 
make available to PPPCo the 
necessary land or right of way 
to develop the PPP project (if 
any)? Land 

Yes 



 

 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

For certain project for e.g., as per the terms of the concession agreement 

for instance NHAI undertakes an obligation to provide land to the 

concessionaire. Land is generally acquired by the concerned government 

under the provisions of the Right to Fair Compensation and Transparency in 

Land Acquisition, Rehabilitation and Resettlement Act, 2013.  

For certain projects as per the terms of the concession agreement. For 

instance clause 13 of the Model Concession Agreement for NHAI projects 

(available at http://www.nhai.org/fvb.pdf) provides:   

13.2 NHAI hereby grants to the Concessionaire for the Concession Period 

the right and license to enter upon all real estate comprised in the Site as 

briefly described in Schedule ‘A’ and to survey design, engineer, procure, 

construct, operate and maintain the Project Highway including the Project 

Facilities in accordance with the provisions of this Agreement.  

13.2.2 Any existing roads or right of ways are kept in continuous 

satisfactory use, if necessary, by the use of suitable temporary or 

permanent diversions with the authority of the controlling body of that 

road or right of way. For any diversion or construction, of temporary roads, 

NHAI will assist the Concessionaire in acquiring the right of way. 

13.5 The Site shall be made available to the Concessionaire pursuant hereto 

by NHAI free from all Encumbrances and occupations and without the 

Concessionaire being required to make any payment to NHAI on account of 

any costs, expenses and charges for the use of such Site for the duration of 

the Concession Period save and except as otherwise expressly provided in 

this Agreement. NHAI shall procure for the Concessionaire access to the 

Site, free of Encumbrances, not later than 150 (one hundred and fifty) days 

from the date of this Agreement.  

If no, please elaborate 
(provide explanation):  

n/a 

Does the procuring authority 
make available to PPPCo the 
necessary land or right of way 
to develop the PPP project (if 
any)? Right of way 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

For certain projects as per the terms of the concession agreement. For 

instance see clause 13 of the Model Concession Agreement for NHAI 

projects (available at: http://www.nhai.org/fvb.pdf) that provides:   

13.2 NHAI hereby grants to the Concessionaire for the Concession Period 

the right and license to enter upon all real estate comprised in the Site as 

briefly described in Schedule ‘A’ and to survey design, engineer, procure, 

construct, operate and maintain the Project Highway including the Project 

Facilities in accordance with the provisions of this Agreement.  

13.2.2 Any existing roads or right of ways are kept in continuous 

satisfactory use, if necessary, by the use of suitable temporary or 

permanent diversions with the authority of the controlling body of that 

road or right of way. For any diversion or construction, of temporary roads, 

NHAI will assist the Concessionaire in acquiring the right of way. 

13.4 The Concessionaire shall bear all costs and charges for special and 

temporary rights of way required by it in connection with access to the Site. 

The Concessionaire shall obtain at its cost such facilities on or outside the 



 

 

Site as may be required by it for the purposes of the Project Highway and 

the performance of its obligations under this Agreement. 

If no, please elaborate 
(provide explanation):  

n/a 

Does the regulatory 
framework establish any 
exceptions where the 
preparation process described 
above does not apply or 
allows for a “fast track” 
procedure? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

Practice 

What is the average number 
of calendar days that the 
procuring authority spends on 
each of the following activities 
to prepare a PPP project? 
Conducting the required 
assessments:  

95 

Obtaining the required 
approvals from other relevant 
authorities: 

231 

Preparing the draft PPP 
contract:  

142 

Obtaining any permits, land 
and/or right of way that the 
procuring authority must 
provide according to the 
regulatory framework:  

204 

PPP procurement Score:80 

Are the bid evaluation 
committee members required 
to meet specific 
qualifications? 

Yes 

If yes, please specify and 
provide the relevant 
legal/regulatory provisions (if 
any) 

Practice 

If no, please elaborate 
(provide examples):  

n/a 

If yes, which of the following 
options best describes the 
required qualifications of the 
committee members? (Please 
select only one). The 
regulatory framework details 
the qualifications required 
and/or the specific 
membership of the bid 
evaluation committee.  

No 



 

 

If yes, please specify:  n/a 

The regulatory framework 
requires generally sufficient 
qualification without detailing 
the specific qualifications 
required to be a member of 
the bid evaluation committee.  

No 

The regulatory framework 
does not include any 
provisions.  

Yes 

Other No 

please specify:  n/a 

Does the procuring authority 
issue a public procurement 
notice of the PPP?  

Yes 

If yes, please specify the 
means of publication and 
provide the relevant 
legal/regulatory provisions (if 
any):  

Rule 150 sub-clauses (ii) and (iii) of the General Financial Rules, 2005 serve 

as the legal basis for issuance of procurement notices of PPPs. In fact, they 

provide the following: (i) An organisation having its own web site should 

publish all its advertised tender enquiries on the website and provide a link 

with NIC web site. It should also give its web site address in the 

advertisements in ITJ and newspapers. 

(iii) The organisation should also post the complete bidding document on 

its website and permit prospective bidders to make use of the document 

downloaded from the web site. If such a downloaded bidding document is 

priced, there should be clear instructions for the bidder to pay the amount 

by demand draft etc. along with the bid. 

If yes, is the public 
procurement notice published 
online? 

Yes 

If yes, please specify the 
website:  

The Central Public Procurement Portal of Government of India facilitates all 

the Central Government Organizations to publish their Tender Enquiries, 

Corrigendum and Award of Contract details.  It is available online at 

https://eprocure.gov.in/cppp/  Central Public Procurement Portal. Further, 

respective website of authorities sponsoring PPPs also publish procurement 

notices e.g., http://www.nhai.org/procurement_current.asp in case of 

NHAI. 

 

Finally, there is a dedicated website that serves as a consolidated source at 

the Central for public procurement notices for PPP projects 

(http://eprocure.gov.in) aiming to facilitate the convenience of the general 

public.  

The primary objective of the portal is to provide a single point access to the 

information on procurements made across various Ministries / 

Departments and all the organizations under them. All user departments 

and agencies are required to link their individual portals with this 

centralized procurement portal.  

Does the procuring authority 
grant the potential bidders a 

Yes 



 

 

minimum period of time to 
submit their bids? 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Rule 150 (v) of the General Financial Rules provides that (subject to certain 

exceptions) a minimum time for submission of bids must be three weeks 

from the date of publication of the tender notice or availability of the 

bidding document for sale, whichever is later. In case the procuring 

department also contemplates bids from abroad, the minimum period 

should be kept as four weeks for both domestic and foreign bidders. 

However, this is a general stipulation and the actual time period may vary 

based on the rules of the procuring authorities and the bid documents.  

and the time in calendar days :  28 

Do the tender documents 
detail the stages of the 
procurement process? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Practice 

If no, please elaborate 
(provide examples): 

n/a 

Does the procurement process 
include a pre-qualification 
stage to select a number of 
qualified bidders to present 
the full proposal? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Ministry of Finance Notification No. 24(1)/PF-II/2006 dated 05/18/2009 

available at http://www.pppinindia.com/pdf/model_rfq_may2009.pdf 

provides guidelines on the pre-qualification of bidders for PPP projects 

along. Section 2.8 of the Model RFQ provides a sample of a RFQ that details 

the procedure and criteria for pre-qualification of bidders (Available at 

http://www.pppinindia.com/pdf/model_rfq_may2009.pdf). It provides that 

a RFQ should contain the following:  

Section 1. Introduction 

Section 2. Instructions to Applicants 

Section 3. Criteria for Evaluation 

Section 4. Fraud & Corrupt Practices 

Section 5. Pre Application Conference 

Section 6. Miscellaneous 

Appendices 

I. Letter comprising the Application 

II. Power of Attorney for signing of Application 

III. Power of Attorney for Lead Member of Consortium 

IV. Joint Bidding Agreement for Consortium 

V. Guidelines of the Department of Disinvestment  

If yes, do the tender 
documents specify the 
prequalification criteria in 
order to make them available 
to all of the bidders? 

Yes 



 

 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Paragraph 2.2 of the Model RFQ contained in the Ministry of Finance 

Notification No. 24(1)/PF-II/2006 dated 05/18/2009 available at 

http://www.pppinindia.com/pdf/model_rfq_may2009.pdf provides for the 

eligibility criteria for pre-qualification of bidders.  

Among the PPP procurement 
processes conducted within 
the last two (2) years that had 
a prequalification stage, how 
many of them included 
prequalification criteria in the 
tender documents? Please 
elaborate 

Most of the projects 

Can interested 
parties/potential bidders 
submit questions to clarify the 
public procurement notice 
and/or the request for 
proposals? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

Paragraph 2.9 of the Model RFQ (contained in the Ministry of Finance 

Notification No. 24(1)/PF-II/2006 dated 05/18/2009 available at 

http://www.pppinindia.com/pdf/model_rfq_may2009.pdf and para 2.8 of 

the Model RFP contained in the Ministry of Finance Notification No. 

24(23)/PF.II/2008 dated 07/14/2009 available at 

http://www.pppinindia.com/pdf/RFP_finbid_ppp.pdf), elaborates on the 

procedure for obtaining clarifications from the procuring authorities.  

It provides the following: 2.9.1. Applicants requiring any clarification on the 

RFQ may notify the Authority in writing or by fax and e-mail in accordance 

with Clause 1.2.11. They should send in their queries before the date 

specified in the schedule of Bidding Process contained in Clause 1.3. The 

Authority shall endeavor to respond to the queries within the period 

specified therein, but no later than 10 (ten) days prior to the Application 

Due Date. The responses will be sent by fax and/or e-mail. The Authority 

will forward all the queries and its responses thereto, to all purchasers of 

the RFQ without identifying the source of queries. 

2.9.2 The Authority shall endeavor to respond to the questions raised or 

clarifications sought by the Applicants. However, the Authority reserves the 

right not to respond to any question or provide any clarification, in its sole 

discretion, and nothing in this Clause shall be taken or read as compelling 

or requiring the Authority to respond to any question or to provide any 

clarification. 

2.9.3 The Authority may also on its own motion, if deemed necessary, issue 

interpretations and clarifications to all Applicants. All clarifications and 

interpretations issued by the Authority shall be deemed to be part of the 

RFQ. Verbal clarifications and information given by Authority or its 

employees or representatives shall not in any way or manner be binding on 

the Authority.  

 

Additionally, in very complex projects, investors' meet can be organized to 

gauge the expected response of the prospective partners and accordingly 

to the RFP prior to issue (Pre-bid meetings). 



 

 

If yes, does the procuring 
authority disclose those 
questions and clarifications to 
all of the potential bidders? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Para 2.9 of the Model RFQ contained in the Ministry of Finance Notification 

No. 24(1)/PF-II/2006 dated 05/18/2009 and para 2.8.3 of the Model RFP 

contained in the Ministry of Finance Notification No. 24(23)/PF.II/2008 

dated 07/14/2009, provides that the procuring authority will forward all the 

queries and its associated responses to all purchasers of the RFQ without 

identifying the source of the queries.  

Among the PPP procurement 
processes conducted within 
the last two (2) years where 
questions were submitted, in 
how many were the questions 
and clarifications disclosed to 
all of the potential bidders? 
Please elaborate:  

All of the projects 

Besides questions and 
clarifications, can the 
procuring authority conduct 
other types of dialogue with 
the potential bidders? 

No 

If yes, please specify and 
provide the relevant 
legal/regulatory provisions (if 
any):  

n/a 

If yes, does the procuring 
authority disclose the content 
and the results of the dialogue 
to all of the potential bidders? 

n/a 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

n/a 

Among the PPP procurement 
processes conducted within 
the last two (2) years where 
any other type of dialogue was 
conducted, in how many was 
the content and the result of 
the dialogue disclosed to all of 
the potential bidders? Please 
elaborate:  

n/a 

Does the procuring authority 
require the bidders to prepare 
and present a financial model 
with their proposals ?  

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Practice 

If no, please elaborate 
(provide examples):  

n/a 



 

 

Does the procuring authority 
evaluate the proposals strictly 
and solely in accordance with 
the evaluation criteria stated 
in the tender documents? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Part D of the Model RFQ (contained in the Ministry of Finance Notification 

No. 24(1)/PF-II/2006 dated 05/18/2009 available at 

http://www.pppinindia.com/pdf/model_rfq_may2009.pdf and Part 3 of the 

Model RFP contained in the Ministry of Finance Notification No. 

24(23)/PF.II/2008 dated 07/14/2009 available at 

http://www.pppinindia.com/pdf/RFP_finbid_ppp.pdf) provides criteria for 

evaluation of bids that the procuring authorities adhere to for the 

evaluation of proposals. In practice, however, Value for Money is also 

considered as an evaluation parameter. Rules 160 (ix) and (x) of the General 

Financial Rules provide that bid documents must clearly specify the 

evaluation criteria and the evaluation of bids must be carried out only in 

terms of the criteria mentioned in the bid documents. No new criteria 

which was not incorporated in the bid documents shall be used for 

evaluation.  

Among the PPP procurement 
processes conducted within 
the last two (2) years, in how 
many of them was the 
evaluation of the bidders 
conducted in accordance with 
the criteria stated in the 
tender documents? Please 
elaborate:  

All of the projects 

In the case where only one 
proposal is submitted (sole 
proposals), does the procuring 
authority follow any special 
procedure before awarding 
the PPP? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Rule 92 under Chapter IX on the PPP Policy discusses the treatment of sole 

proposals:  

1. In case of the competitive bidding process resulting into a sole Bid, the 

Contracting Authority shall, either: A. accept the sole Bid, if the Tender 

Evaluation Committee is of the opinion that retendering will not yield more 

Bids and there is a clear value for money in accepting the sole Bid, or B. 

reject the sole Bid.  

2. In case the sole Bid is accepted, negotiation with the Bidder to ascertain 

better terms for the Contracting Authority may be undertaken provided 

these negotiations result in better terms for Contracting Authority than 

outlined in RFP document. 

 

Note: This can be accessed at: 

http://www.pppinindia.com/chapter9.php#rule-92. 

If yes, what of the following 
options best describes the way 

Yes 



 

 

the procuring authority deals 
with sole proposals? (Please 
select only one). The 
regulatory framework details 
a specific procedure that the 
procuring authority must 
follow before awarding a PPP 
contract where only one 
proposal is submitted.  

Please specify:  Rule 154 of the General Financial Rules (available at   

http://finmin.nic.in/the_ministry/dept_expenditure/gfrs/GFR2005.pdf) 

contains the procedure for procurement from a single source. However, 

such procurement is limited to the circumstances specified under the Rule. 

Further, where necessary, the approval of the Central Vigilance Commission 

is required. Furthermore, the latter Commission issued guidelines about 

sole proposals (referred to as single tender) providing that: 

 “Award of contracts on nomination basis, which is also called a single 

tender is  to  be  resorted  to  only  under  exceptional  circumstances  such  

as  natural calamities  and  emergencies  or  there  were  no  bids  to  

repeated    tenders  or where only one supplier has been licensed 

(proprietary item ) in respect of goods sought to be procured.   ” 

(http://cvc.nic.in/3%20Tender%20Stage.pdf ) 

The regulatory framework 
considers sole proposals valid 
as long as they meet the 
conditions outlined in the 
tender documents.  

No 

The regulatory framework 
does not allow the award of a 
PPP contract if only one 
proposal is submitted.  

No 

The regulatory framework 
does not include any 
provisions.  

No 

Other No 

please specify:  n/a 

In practice, what is the 
average number of calendar 
days between the initial 
publication of the PPP public 
procurement notice and the 
award of the PPP? Number of 
calendar days:  

220 

Does the procuring authority 
publish the award notice? 

Yes 

If yes, please specify the 
means of publication and 
provide the relevant 
legal/regulatory provisions (if 
any):  

Rule 160 (xv) of the General Financial Rules (available at   

http://finmin.nic.in/the_ministry/dept_expenditure/gfrs/GFR2005.pdf) 

provides that the name of the successful bidder awarded the contract 

should be mentioned in the Ministries or Departments notice board or 

bulletin or website.  



 

 

If yes, is the public 
procurement award notice 
published online? 

Yes 

If yes, please specify the 
website:  

Since the procuring authorities vary, each authority publishes the award 

notice on its own website 

Does the procuring authority 
provide all the bidders with 
the result of the PPP 
procurement process? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Practice 

If no, please elaborate 
(provide examples):  

n/a 

If yes, does the notification of 
the result of the PPP 
procurement process include 
the grounds for the selection 
of the winning bid?  

No 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

n/a 

Does the regulatory 
framework restrict or regulate 
in any way negotiations with 
the selected bidder between 
the award and the signature of 
the PPP contract? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

Rule 160 (xii) of the General Financial Rules discourages negotiation with 

bidders after bid opening other than in exceptional circumstances. The 

Central Vigilance Commission Circular No. 005/CRD/012 dated 03/03/2007 

prohibits post-tender negotiations with the selected bidder except in 

certain exceptional situations.  

Among the PPP procurement 
processes conducted within 
the last two (2) years, in how 
many of them were the terms 
and conditions changed 
between the award and the 
signature of the PPP contract? 
Please elaborate:  

None of the projects 

Does the procuring authority 
publish the PPP contract? 

Yes 

If yes, please specify the 
means of publication and 
provide the relevant 
legal/regulatory provisions (if 
any):  

Practice 

If yes, is it published online? Yes 

If yes, please specify the 
website:  

Respective websites of procuring authorities for instance the NHAI 

publishes on its website at: 



 

 

http://www.nhai.org/concessionagreementcj.asp and the Airports 

Authority publishes its agreements here: 

http://www.civilaviation.gov.in/agreements.  

Does the regulatory 
framework establish any 
exceptions where the 
procurement process 
described above does not 
apply or allows for a “fast 
track” procedure? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

Rule 154 of the General Financial Rules contains the procedure for 

procurement from a single source. However, such procurement is limited to 

the circumstances specified under the Rule. It provides the following: 

Procurement from a single source may be resorted to in the following 

circumstances: (i) It is in the knowledge of the user department that only a 

particular firm is the manufacturer of the required goods. (ii) In a case of 

emergency, the required goods are necessarily to be purchased from a 

particular source and the reason for such decision is to be recorded and 

approval of competent authority obtained. (iii) For standardization of 

machinery or spare parts to be compatible to the existing sets of 

equipment (on the advice of a competent technical expert and approved by 

the competent authority), the required item is to be purchased only from a 

selected firm. 

Unsolicited proposals Score: USP not regulated 

Does the regulatory 
framework allow for the 
submission of unsolicited 
proposals? (if no, skip to 
section F) 

No 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

n/a 

If yes, please specify, to the 
best of your knowledge, the 
percentage of PPP 
investments in your country 
approved as unsolicited 
proposals during the last five 
(5) years:  

n/a 

Does the procuring authority 
conduct an assessment to 
evaluate unsolicited 
proposals? 

n/a 

If yes, please specify and 
provide the relevant 
legal/regulatory provisions (if 
any):  

n/a 

If yes, does it ensure that the 
unsolicited proposal is 
consistent with the existing 
government priorities? 

n/a 



 

 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

n/a 

If yes, which of the following 
options best describes how 
unsolicited proposals are 
evaluated against existing 
government priorities? (Please 
select only one). The 
regulatory framework details 
a specific procedure to ensure 
the consistency of PPPs with 
other public investment 
priorities.  

n/a 

If yes, please specify:  n/a 

The regulatory framework 
requires unsolicited proposals 
to be among the existing 
government priorities without 
establishing specific 
procedures to achieve that 
goal. 

n/a 

The regulatory framework 
does not include any 
provisions. 

n/a 

Other n/a 

please specify:  n/a 

Among the unsolicited 
proposals approved within the 
last two (2) years, how many 
of them were a part of the 
existing government 
priorities? Please elaborate:  

n/a 

Does the procuring authority 
initiate a competitive PPP 
procurement procedure when 
proceeding with the 
unsolicited proposal? 

n/a 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

n/a 

Does the procuring authority 
grant a minimum period of 
time to additional prospective 
bidders (besides the 
proponent) to prepare their 
proposals? 

n/a 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

n/a 

and the time in calendar days: n/a 



 

 

Does the procuring authority 
use any of the following 
mechanisms to 
reward/compensate the 
presentation of unsolicited 
proposals? (check all that 
apply): Access to the best and 
final offer. 

n/a 

Developer’s fee (reimbursing 
the original proponent for the 
project development cost). 

n/a 

Bid bonus. n/a 

Swiss challenge (If 
unsuccessful, the original 
proponent has the option to 
match the winning bid and 
win the contract). 

n/a 

Other n/a 

please specify: n/a 

Please provide the relevant 
legal/regulatory provisions (if 
any):  

n/a 

PPP Contract Management Score: 73 

Has the procuring or contract 
management authority 
established a system to 
manage the implementation 
of the PPP contract? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any) 

Sector specific Model Concession Agreements contain provisions for project 

implementation, contract management and monitoring. For instance 

Chapter XIV of the Model Concession Agreement for road projects above a 

certain threshold undertaken on a PPP basis published by NHAI at: 

http://www.nhai.org/fvb.pdf. 

 

This Chapter provides the following: 14.1 During the Construction Period, 

the Concessionaire shall furnish to NHAI and the Independent Consultant 

monthly progress reports of actual progress of the Construction Works 

comprised in the Project Highway and shall give all such other relevant 

information as may be required by NHAI and/or the Independent 

Consultant.  

14.2 The Independent Consultant shall inspect the Construction Works and 

the Project Highway at least once a month during the Construction Period 

and make out an Inspection Report of such inspection (the “Inspection 

Report”). It shall send a copy of its Inspection Report to NHAI and the 

Concessionaire. The Concessionaire shall take necessary action to remedy 

the lapses, if any, stated in the Inspection Report for ensuring compliance 

with the provisions of this Agreement. Such inspection or submission of 

Inspection Report by the Independent Consultant shall not relieve or 



 

 

absolve the Concessionaire of its obligations and liabilities hereunder in any 

manner whatsoever.  

14.3 For the purposes of determining that Construction Works are being 

undertaken in accordance with Specifications and Standards and Good 

Industry Practice, the Independent Consultant shall require the 

Concessionaire to carry out such Tests at such time and frequency and in 

such manner as may be necessary in accordance with Good Industry 

Practice for quality assurance. The Concessionaire shall with due diligence 

carry out, or cause to be carried out, all such tests in accordance with the 

instructions of the Independent Consultant and furnish the results of such 

tests forthwith to the Independent Consultant. The Concessionaire shall 

promptly carry out such remedial measures as may be necessary to cure 

the defects or deficiencies, if any, indicated in such test results and furnish 

a report to the Independent Consultant in this behalf.  

14.4 If the Independent Consultant or NHAI shall reasonably determine that 

the rate of progress of the Construction of the Project Highway is such that 

the Project Completion is not feasible on or before the Scheduled Project 

Completion Date by the Concessionaire, it shall so notify the Concessionaire 

about the same and the Concessionaire shall within 15 (fifteen) days 

thereof notify the NHAI and the Independent Consultant about the steps it 

proposes to take to expedite progress and the period within which it shall 

achieve COD.  

14.5 (a) Upon recommendation of the Independent Consultant or suo-

moto, NHAI may by written notice require the Concessionaire to suspend 

forthwith the whole or any part of the Construction Works if in the 

reasonable opinion of the NHAI such work is being carried on in a manner 

which threatens the safety of the works or of the users of the Project 

Highway. (b) The Concessionaire, shall upon instructions of the NHAI 

pursuant to sub clause (a) above suspend the Construction Works or any 

part thereof for such time and in such manner as may be specified by NHAI 

and subject to sub-clause (c) below, the costs incurred during such 

suspension to properly protect and secure the Construction Works or such 

part thereof as is necessary in the opinion of the Independent Consultant 

(“Preservation Costs”), shall be borne by the Concessionaire. (c) If the 

suspension pursuant to Sub-clause (a) above, is caused by: (i) any reason 

other than default or breach of this Agreement by the Concessionaire 

including breach of any of the obligations of the Concessionaire under this 

Agreement, the Preservation Costs shall be borne by NHAI; (ii) reason of 

default or breach of this Agreement by NHAI the Preservation Costs shall be 

borne by NHAI; or (iii) reason of any Force Majeure Event, the Preservation 

Costs shall be borne by the Concessionaire save and except to the extent 

otherwise expressly provided in Article XXIX. (d) If suspension of 

Construction Works is for reasons not attributable to the Concessionaire, 

the Independent Consultant shall determine any extension to the Project 

Completion Schedule, the Scheduled Project Completion Date and the 

Concession Period, to which the Concessionaire is reasonably entitled and 

shall notify NHAI accordingly. NHAI shall extend the Project Completion 

Schedule, the Scheduled Project Completion Date and the Concession 



 

 

Period in accordance with the recommendations of the Independent 

Consultant. 

If yes, which of the following 
tools does it include (check all 
that apply)? Establishment of 
a PPP contract management 
team.  

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Model Concession Agreements may mandate the appointment of an 

independent consultant, usually a technical expert in the field to monitor 

and report on the implementation of the project 

(http://www.nhai.org/annuity.pdf) 

Participation of the members 
of the PPP contract 
management team in the PPP 
procurement process. 

No 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

n/a 

Possibility to consult with PPP 
procurement experts when 
managing the PPP contract.  

No 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

n/a 

Elaboration of a PPP 
implementation manual or an 
equivalent document.  

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

The Department of Economic Affairs has developed Post Award Contract 

Management Guidance Material for Roads/Ports/Schools and Online 

Toolkits developed by DEA for PPP Practitioners 

(http://pppinindia.com/PostAwardToolkit/index.htm) 

Other No 

please specify:  n/a 

If there is a contract 
management team, in how 
many of the PPP projects 
procured within the last two 
(2) years did the management 
system and tools fully inform 
the contact management 
team? Please elaborate:  

Some of the projects 

Does the procuring or contract 
management authority 
establish a monitoring and 
evaluation system of the PPP 
contract? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

Model Concession Agreement provisions for monitoring during 

construction & operation phases. For instance clause 20 read with Schedule 

L of the Model Concession Agreement published by NHAI at: 

http://www.nhai.org/annuity.pdf Post Award Contract Management 



 

 

Guidance Material developed for use by PPP practitioners. Post Award 

Contract Management Guidance Material for Roads/Ports/Schools and 

Online Toolkits developed by DEA for PPP Practitioners 

(http://pppinindia.com/PostAwardToolkit/index.htm). 

If yes, which of the following 
tools does it include (check all 
that apply)?  PPPCo must 
provide the procuring or 
contract management 
authority with periodic 
operational and financial data.  

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

According to Section 5.4 (vi) of the Model Concession Agreement for an 

annuity based PPP roadways project published by NHAI 

(http://www.nhai.org/annuity.pdf): For the purpose of determining that 

Construction Works are being undertaken in accordance with the Project 

Requirements, the Concessionaire shall, with due diligence, carry out all 

necessary and periodical Tests in accordance with the instructions and 

under the supervision of the independent Engineer and the Construction 

Requirements.  

The procuring or contract 
management authority must 
periodically gather 
information on the 
performance of the PPP 
contract.  

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

According to Schedule L of the Model Concession Agreement for an annuity 

based PPP roadways project published by NHAI 

(http://www.nhai.org/annuity.pdf): The Concession Agreement may 

mandate the independent consultant to monitor and report on the 

implementation of the project by undertaking periodic reviews, attending 

project review meetings and maintaining records of such activities.  

The procuring or contract 
management authority must 
establish a risk mitigation 
mechanism.  

No 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any):  

n/a 

The PPP contract performance 
information must be available 
to the public.  

No 

If yes, please provide the 
relevant legal/regulatory 
provisions (if any): 

n/a 

Other No 

please specify:  n/a 

Is PPP contract performance 
information publicly available 
online? 

No 



 

 

If yes, please specify the 
website:  

n/a 

Does the regulatory 
framework expressly regulate 
a change in the structure (i.e. 
stakeholder composition) of 
PPPCo? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

The Concession Agreement contains provisions regulating a change in the 

structure of the private partner - For instance clause 11.1 (xiii) of the NHAI 

Model Concession Agreement available at http://www.nhai.org/fvb.pdf. 

This clause regulates the private partner shareholding structure during the 

implementation of the project. Furthermore under clause 35, assignment of 

the Concession Agreement is not permissible without prior written consent 

of NHAI unless such assignment is a result of lenders exercising their rights 

of step-in or substitution.  

If yes, which of the following 
circumstances are specifically 
regulated? (check all that 
apply):  Any change in PPPCo 
during an initial period (e.g. 
construction and first five 
years of operation).   

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

As per sector specific Model Concession Agreements. For instance, clause 

11.1 (xiii) of the NHAI Model Concession Agreement available at 

http://www.nhai.org/fvb.pdf requires the private partner to hold at least 

51% of its issued and paid up equity capital during the construction period 

and for a period of 3 years following the commercial operations date and 

thereafter it is required to hold at least 26% of its issued and paid up equity 

capital during the operations period.  

In case of a change affecting 
the controlling interest, the 
replacing entity must meet the 
same technical qualifications 
as the original operator.  

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

This may be provided for in the document/contract that facilitates lenders' 

step-in/substitution rights - Clause 2.5 of a sample substitution agreement 

is available, it is attached as Schedule O to a Model Concession Agreement 

published by the NHAI on the “Selection Criteria of the Selectee”, 

(http://www.nhai.org/annuity.pdf). It specifies that the “Selectee should 

possess the net worth, experience, technical capability and managerial 

ability to perform and discharge the residual duties, obligations and 

liabilities of  the  Concessionaire  in respect of the Concession, under the 

Concession Agreement.” 

Flexibility to substitute non-
controlling interest after the 
initial period. 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

As per sector specific Model Concession Agreements, clause 11.1 (xiii) of 

the NHAI Model Concession Agreement (available at 

http://www.nhai.org/fvb.pdf) requires the private partner to hold at least 

51% of its issued and paid up equity capital during the construction period 



 

 

and for a period of 3 years following the commercial operations date and 

thereafter it is required to hold at least 26% of its issued and paid up equity 

capital during the operations period.  

Does the regulatory 
framework expressly regulate 
the modification or 
renegotiation of the PPP 
contract (once the contract is 
singed)? 

No 

If yes, please provide the 
relevant legal/ regulatory 
provisions:  

n/a 

If yes, which of the following 
circumstances are specifically 
regulated? (check all that 
apply): A change in the scope 
and/or object of the contract.  

n/a 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

A change in the risk allocation 
of the contract.  

n/a 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

A change in the investment 
plan or duration of the 
contract.  

n/a 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

n/a 

Does the regulatory 
framework expressly regulate 
the following circumstances 
that may occur during the life 
of the PPP contract? (check all 
that apply): Force Majeure.  

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

Force Majeure is regulated in detail under Chapter VI of the Model 

Concession Agreement (published by the NHAI at 

http://www.nhai.org/fvb.pdf). It is defined as :  the occurrence in India of 

any or all of Non Political Event, Indirect Political Event and/or Political 

Event as defined in Clauses 29.2, 29.3, and 29.4 respectively hereinafter 

which prevent the Party claiming Force Majeure (the “Affected Party”) from 

performing its obligations under this Agreement and which act or event is 

(i) beyond the reasonable control and not arising out of the fault of the 

Affected Party, (ii) the Affected Party has been unable to overcome such act 

or event by the exercise of due diligence and reasonable efforts, skill and 

care, including through expenditure of reasonable sums of money and (iii) 

has a Material Adverse Effect on the Project. 

Furthermore, Clauses 29.6 through 29.13 regulate the effects of such force 

majeure events. 



 

 

Material Adverse government 
action. 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions: 

This is encompassed in the definition of Force Majeure events. Material 

adverse effect is defined by the model concession agreement published by 

the NHAI (http://www.nhai.org/fvb.pdf), as the material adverse effect of 

any act or event on the ability of either Party to perform any of its 

obligations under and in accordance with the provisions of this Agreement. 

In fact, 29.3 Indirect Political Force Majeure Events: For purposes of Clause 

29.1, Indirect Political Event shall mean one or more of the following acts or 

events: 

(i) an act of war (whether declared or undeclared), invasion, armed conflict 

or act of foreign enemy, blockade, embargo, riot, insurrection, terrorist or 

military action, civil commotion or politically motivated sabotage which 

prevents collection of Fees by the Concessionaire for a period exceeding a 

continuous period of 7 (seven) days in an Accounting Year; 

(ii) industry wide or state wide or India wide strikes or industrial action 

which prevent collection of Fees by the Concessionaire for a period 

exceeding a continuous period of 7 (seven) days in an Accounting Year; or 

(iii) any public agitation which prevents collection of Fees by the 

Concessionaire for a period exceeding a continuous period of 7 (seven) days 

in an Accounting Year. 

29.4 Political Force Majeure Events: For purposes of Clause 29.1, Political 

Event shall mean one or more of the following acts or events by or on 

account GOI, NHAI, GOR or any other Governmental Agency: 

(i) Change in Law, only when provisions of Article XXXVI cannot be applied; 

(ii) expropriation or compulsory acquisition by any Governmental Agency of 

any Project Assets or rights of the Concessionaire or of the Contractors; or 

(iii) unlawful or unauthorised or without jurisdiction revocation of, or 

refusal to renew or grant without valid cause any consent or approval 

required by the Concessionaire or any of the Contractors to perform their 

respective obligations under the Project Agreements (other than a consent 

the obtaining of which is Condition Precedent) provided that such delay, 

modification, denial, refusal or revocation did not result from the 

Concessionaire’s or any Contractor’s inability or failure to comply with any 

condition relating to grant, maintenance or renewal of such consents or 

permits. 

Furthermore, under section XI titled representation and warranties, the 

concessionaire warrants to NHAi, among other things, that It has no 

knowledge of any violation or default with respect to any order, writ, 

injunction or any decree of any court or any legally binding order of any 

Governmental Agency which may result in any Material Adverse Effect or 

impairment of the Concessionaire’s ability to perform its obligations and 

duties under this Agreement. 

Change in the Law.  Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

Provided for under the Concession Agreement. For instance, clause 36 of a 

model concession agreement (published by the NHAI at 

http://www.nhai.org/fvb.pdf provides the following): If as a result of 

Change in Law, the Concessionaire suffers an increase in costs or reduction 

in net after tax return or other financial burden, the aggregate financial 



 

 

effect of which exceeds Rs.10 million (Rupees ten million) in any Accounting 

Year, the Concessionaire may notify NHAI and propose amendments to this 

Agreement so as to put the Concessionaire in the same financial position as 

it would have occupied had there been no such Change in Law resulting in 

such cost increase, reduction in return or other financial burden as 

aforesaid. Upon notification by the Concessionaire as aforesaid, the Parties 

shall meet as soon as reasonably practicable but no later than 30 (thirty) 

days and either agree on amendments to this Agreement or on alternative 

arrangements to implement the foregoing. Provided that if no agreement is 

reached as aforesaid by the Parties within 90 (ninety) days of the meeting 

pursuant to this Clause 36.1, the Concessionaire may by notice in writing 

require NHAI to pay an amount that would put the Concessionaire in the 

same financial position it would have occupied had there been so such 

Change in Law resulting in such cost increase, reduction in return or other 

financial burden as aforesaid. Such notice shall be accompanied by 

necessary particulars duly certified by the Statutory Auditors of the 

Concessionaire. NHAI shall make payment of such compensation within 15 

(fifteen) days of receiving such notice or with interest if the payment 

thereof is delayed beyond such 15 (fifteen) days. If NHAI shall dispute the 

quantum of such compensation claim of the Concessionaire, the same shall 

be finally settled in accordance with the Dispute Resolution Procedure.  

36.2 If as a result of Change in Law, the Concessionaire enjoys a reduction 

in costs or increase in net after tax return or other financial benefit, the 

aggregate financial effect of which exceeds Rs.10 million (Rupees ten 

million) in any Accounting Year, NHAI may so notify the Concessionaire and 

propose amendments to this Agreement so as to put the Concessionaire in 

the same financial position as it would have occupied had there been so 

such Change in Law resulting in such decreased cost, increase in return or 

other financial benefit as aforesaid. Upon notification by the NHAI as 

aforesaid, the Parties shall meet as soon as reasonably practicable but no 

later than 30 (thirty) days and either agree on such amendments to this 

Agreement or on alternative arrangements to implement the foregoing. 

Provided that if no agreement is reached as aforesaid by the Parties within 

90 (ninety) days of the meeting pursuant to this Clause 36.2, NHAI may by 

notice in writing require the Concessionaire to pay an amount that would 

put the 

Refinancing. No 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

n/a 

Other. No 

If yes, please specify and 
provide the relevant 
legal/regulatory provisions:  

n/a 

Does the regulatory 
framework establish a specific 
dispute resolution mechanism 
for PPPs? 

Yes 



 

 

If yes, please specify and 
provide the relevant 
legal/regulatory provisions 

Provided for under the Concession Agreement. For instance, clause 39 of a 

model concession agreement (published by the NHAI at 

http://www.nhai.org/fvb.pdf).  If a dispute resolution mechanism is not 

provided under the contract, the procedures prescribed under the Code of 

Civil Procedure, Code of Criminal Procedure, Indian Contract Act 1882 etc. 

are followed depending on the nature of the dispute.  

If yes, which of the following 
options best describes the 
dispute resolution mechanism 
for PPPs? (Please select only 
one). The regulatory 
framework details specific 
resolution mechanisms for 
disputes arising during the 
implementation of the PPP.  

Yes 

If yes, please specify: Clause 39 of a model concession agreement published by the NHAI at 

http://www.nhai.org/fvb.pdf provides for the amicable dispute resolution 

as a preferred dispute resolution mechanism; and if the problem is not 

solved, parties can use the arbitration process. 

The regulatory framework 
prescribes that a dispute 
resolution mechanism should 
be regulated in the contract. 

No 

The regulatory framework 
provide the parties with 
recourse to arbitration but no 
other alternative dispute 
resolution mechanism. 

No 

Other No 

please specify:  n/a 

Does the regulatory 
framework allow for the 
lenders to take control of the 
PPP project (lender step-in 
right) if either PPPCo defaults 
or if the PPP contract is under 
threat of termination for 
failure to meet service 
obligations? 

Yes 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

Provided for under the Concession Agreement. For instance, clause 35.4 of 

a model concession agreement (published by the NHAI at 

http://www.nhai.org/fvb.pd) provides that Senior Lenders may exercise the 

rights of step-in or substitution as provided in the Substitution Agreement 

to be entered into among the Concessionaire, NHAI and Senior Lenders in 

the form set forth in Schedule ‘U’ provided that the person substituting the 

Concessionaire shall be deemed to be the Concessionaire under this 

Agreement and shall enjoy all rights and be responsible for all obligations 

under this Agreement as if it were the Concessionaire. Provided, however, 

that in the event of such step-in or substitution, an additional Cure Period 

of 90 (ninety) days shall be provided by NHAI to enable the Concessionaire 



 

 

to cure any breach or default subsisting on the day of such step-in or 

substitution. Provided further that if the Senior Lenders step in to operate 

and manage the Concession for a period not exceeding 90 (ninety) days, 

their liabilities shall be restricted to the obligations relating to and arising 

during such 90 (ninety) days period. 

 

Note: According to Section 3.1 of the Model Concession Agreement for an 

annuity based PPP roadways project published by NHAI 

(http://www.nhai.org/annuity.pdf): the Lender (or its representative) shall 

be entitled, within a period of 120 days from the date of delivery of the 

substitution notice, to invite or procure other candidates to substitute the 

previous concessionaire (approval of NHAI is required). 

If yes, which of the following 
options best describes the 
lender step-in right? (Please 
select only one). The 
regulatory framework 
expressly regulates the lender 
step-in rights.   

Yes 

If yes, please specify:  The concession agreement may provide for a sample substitution 

agreement in terms of which the lenders may exercise their step-in rights 

(Schedule O of a model concession agreement published by the NHAI 

available at http://www.nhai.org/annuity.pdf). 

The regulatory framework 
prescribes that the lender 
step-in rights should be 
regulated in the contract.  

No 

The regulatory framework 
prescribes that a direct 
agreement should be signed 
with the lenders.  

No 

Other No 

please specify:  n/a 

Does the regulatory 
framework expressly establish 
the grounds for termination of 
a PPP contract? 

Yes 

If yes, please specify:  Clause 32 of a model concession agreement (published by the NHAI at 

http://www.nhai.org/fvb.pdf) provides for Events of Default and 

Termination for: (1) Events of default from the concessionaire’s end; (2) 

from NHAI's end; (3) termination of payment to the concessionaire. 

Additionally, the grounds and consequences of the termination will be 

provided in the respective concession agreements.  

and provide the relevant 
legal/regulatory provisions: 

Clause 32 of the model concession agreement (published by the NHAI at 

http://www.nhai.org/fvb.pd). 

If yes, does the regulatory 
framework also establish the 
consequences for the 
termination of the PPP 
contract? 

Yes 



 

 

If yes, please provide the 
relevant legal/regulatory 
provisions:  

Clause 32.3 of the model concession agreement provides that: Upon 

Termination by NHAI on account of occurrence of Concessionaire Event of 

Default during the Operations Period, the NHAI shall pay to the 

Concessionaire by way of Termination Payment an amount equal to 90% 

(ninety per cent) of the Debt Due less insurance claims, if any, provided, 

however, that if all or any of the insurance claims are not admitted and 

paid, then 80% (eighty per cent) of such unpaid claims shall qualify for 

being included in the computation of Debt Due. 

Are you aware of any reforms 
(in practice or in laws, 
regulations, policies, etc.) 
related to PPPs that: Took 
place in 2015, are ongoing 
and/or are planned to be 
adopted BEFORE June 1, 2016? 

Yes 

Please describe:  The Kelkar Committee has given their recommendation on Revisiting and 

Revitalizing PPP Models of Infrastructure. However we are not sure 

whether these recommendation will be adopted. Reforms are also being 

undertaken in the following areas - Framework and MCA Provisions for 

Renegotiation of PPP Contracts, Post Award Contract Management 

Guidance Material for Roads/Ports/Schools and Online Toolkits, Committee 

Report on Revisiting and Revitalizing PPP Model, Credit Rating of PPPs. 

Are you aware of any reforms 
(in practice or in laws, 
regulations, policies, etc.) 
related to PPPs that: 50.2. Are 
ongoing and/or are planned to 
be adopted AFTER June 1, 
2016? 

Yes 

Please describe:  1. The government will set up an institution called 3P India with a corpus of 

Rs.500 crore to provide support to mainstreaming public-private 

partnerships 2. Public Utility (Resolution of Disputes) Bill will be introduced 

during 2016-17.  A Public Sector Dispute Resolution Board is envisaged for 

providing legal framework for resolution of disputes. 3. Guidelines for 

renegotiation of PPP Concession Agreements are proposed to be issued 4. 

A public procurement bill was introduced in 2012 to regulate public 

procurement with the objectives of ensuring transparency, accountability 

and probity in the procurement process, fair and equitable treatment of 

bidders, promoting competition, enhancing efficiency and economy, 

maintaining integrity and public confidence in the public procurement 

process and for matters connected therewith or incidental thereto. The 

current government has indicated that it would relaunch a new version of 

the bill. 5. Preparation of a Contingent Liability Framework is also 

envisaged. 

 

 


